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i.e. Maharashtra Pollution Control Board (MPCB), in the matter relating to
its failure to discharge statutory functions.

The Application is presented by CPCB highlighting several
instances which reflect inaction and lack of sense in the officials to
discharge statutory duties at MPBC particularly, in the matter relating to
CETPs at Dombivali and Ambernath. Several facts and circumstances are
narrated in the Petition which speaks for itself the serious nature of the
situation created.

We note that CPCB became conscious of the fact that its
directions are not being complied by MPCB as a consequence of which
situation is created impacting serious environmental degradation and life of
the citizens is affected.

We had accepted this Application of CPCB and put on Notice the
MPCB. Several directions are passed by us during course of proceedings
which have been flouted by MPCB. Having notice such lapses, by our
Order dated 30" March, 2016 we had ordered Central Government to
resort to action under provisions of Section 18(2) of the Water (Prevention
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& Control of Pollution) Act, 1974. The Order speaks for itself. We had
reminded the Central Government the statutory power which Central
Government had to exercise in the circumstances as this. To leave no
scope for doubt in the mind of Central Government or Authority concerned,
we had spelled out relevant Section 18 and provisions of Water
(Prevention and Control of Pollution) Act, 1974. Having done so, we
thought fit to allow Central Government to give an opportunity to the MPCB
to mend its way and discharge statutory functions to prevent such drastic
action against it. For this purpose, we had directed the Central
Government, on principles of natural justice, to give them due opportunity
by issue of Notice in the interest of justice, equality and fairness. All this
exercise was resorted by the Tribunal has been an exercise in futility.

Even the Central Government, despite receipt of the letter from the
Registry of this Tribunal communicating the Order, has failed to take
appropriate action. Naturally the field department is MOEF. The Secretary
of the Department represents the Government and had to take appropriate
action. We had directed him to send Action Taken Report within three (03)
weeks from “now” i.e. 30" March, 2016. We did not specify that the period
will start from the date of receipt of the copy of the Order for the reason
that MoEF is a party in the Original Application as well as Execution
Petition and any Order passed in the open Court IS deemed to be
communicated giving no scope for doubt.

Today learned Counsel for MoEF submits that MoEF requires
further time and intends to file copies of the Notice issued to MPCB on 22"
April, 2016. It is ridiculous and reflects on the functioning of MoEF as
Notice has been issued only on 22" April, 2016 whereas direction was that
Action Taken Report to be filed within three (03) weeks from 30™ March,
2016. All that has transpired, which is brought on the record speaks not
only lapses committed by MPCB but MoEF also.

We are now realising why CPCB had to resort to approach this
Tribunal for appropriate directions. We understand predicament which it
was facing by inaction of MPCB and MoEF. The record shows that
correspondence from this office has reached the concerned on 7" April,
2016. Though, of course, it was delay on part of this Registry in
dispatching communication yet even if we calculate the period from such
date time has expired. The circumstances manifesting from these facts
give rise to just cause for initiation of action under Section 26 and 28 of the
National Green Tribunal Act, 2010.

We would like to reproduce Section 26 and 28 of the National
Green Tribunal Act, 2010 which reads as:

26. Penalty for failure to comply with orders of Tribunal. —
(1) Whoever, fails to comply with any order or award or
decision of the Tribunal under this Act, he shall be punishable with
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imprisonment for a term which may extend to three years, or with
fine which may extend to ten crore rupees, or with both and in
case the failure or contravention continues, with additional fine
which may extend to twenty-five thousand rupees for every day
during which such failure or contravention continues after
conviction for the first such failure or contravention:

Provided that in case a company fails to comply with any
order or award or a decision of the Tribunal under this Act, such
company shall be punishable with fine which may extend to
twenty-five crore rupees, and in case the failure or contravention
continues, with additional fine which may extend to one lakh
rupees for every day during which such failure or contravention
continues after conviction for the first such failure or contravention.

(2) Notwithstanding anything contained in the Code of
Criminal Procedure, 1973 (2 of 1974), every offence under this Act
shall be deemed to be non-cognizable within the meaning of the
said Code.

28. Offences by Government Department — (1) Where any
Department of the Government fails to comply with any order or
award or decision of the Tribunal under this Act, the Head of the
Department shall be deemed to be guilty of such failure and shall
be liable to be proceeded against for having committed an offence
under this Act and punished accordingly.

Provided that nothing contained in this section shall render
such Head of the Department liable to any punishment if he proves
that the offence was committed without his knowledge or that he
exercised all due diligence to prevent the commission of such
offence.

(2) Notwithstanding anything contained in sub-section (1),
where an offence under this Act has been committed by a
Department of the Government and it is proved that the offence
has been committed with the consent or connivance of, or is
attributable to any neglect on the part of any officer, other than the
Head of the Department, such officer shall also be deemed to be
guilty of that offence and shall be liable to be proceeded against
and punished accordingly.

The legislative intention of these provisions brings home the point
that the orders of this Tribunal are not to be ignored whereas it has to be
scrupulously complied and any erring officer, person is bound to face penal
action under Section 26 of the Act. If the omission is on the Authority or
Department of the Government, Section 28 envisages serious action by
way of prosecution against the Head of the Department. Therefore, unless
it is brought on record that there is no deliberate neglect, we will be
constrained to initiate proceeding under Section 26 to prosecute by
imposing penalty of imprisonment for the period prescribed and fine
thereunder. Besides Head of Department shall also be prosecuted under
Section 28 of the Act. Be that as it may, we feel that this contemplated
action can be deferred in order to give one more time to Authorities to
comply the directions and we give them finally ten (10) days time to
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complete the process of taking action against the MPCB and report.

We direct communication of this Order immediately by Registry to
the concerned, individual and Head of Department yet, there shall be no
excuse that the said communication is not received because this order is
communicated to the Department through learned Counsel Mr. Anirudha
Tapkire representing MoEF and it is made it clear that National Green
Tribunal is court of record, therefore any order pronounced is deemed to
have been communicated. With this observations adjourn this case

Before we part we would like to place on record that the Judgment
passed by this Tribunal on 2™ July, 2015 was impugned before the Hon’ble
High Court of Bombay in several Writ Petitions beginning from WP
No0.7208 Of 2015, WP No.7456 Of 2015, WP No.7577 Of 2015, WP
No.7720 Of 2015, WP No.7742 Of 2015 and WP No0.8158 of 2015. The
Hon'’ble Bench of High Court by its Order dated 13" August, 2015 had
stayed certain directions contained in Paragraph No.58(3) to 58(7) and as
regards directions 58(8) to 58(10) the case was listed on 15™ October,
2015. We had taken into consideration the nature of the stay granted by
the Hon'ble High Court while passing Order dated 30" March, 2016.
Today, it is brought to our notice that the Order of the Hon’ble High Court is
impugned before the Hon’ble Supreme Court in SLP of 2016 numbered as
7058-7069/2016. The Hon'ble Supreme Court has stayed the Order of the
Hon’ble High Court, therefore, case is with the Tribunal now to proceed to
execute jurisdiction to implement the Order dated 2™ July, 2015.

In the circumstances and fitness of things we would like to
expedite this proceeding to ensure the Rule of Law prevails.

List it on 19" May, 2016.

(Dr. Justice Jawad Rahim)

(Dr. Ajay A. Deshpande)
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